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1 Introduction
The European Union (EU) has defined the promotioa multilateral world order as

a cornerstone of its common foreign policy. The 2@uropean Security Strategy
(ESS) asserts that “the development of a strongésrnational society, well
functioning international institutions and a rulaskd international order is our
objective” (ESS, 2003: 9). This overarching objeetentails a double commitment to
“upholding and developing International Law” (ES®03: 9), that is, both to
defending and enforcing existing multilateral rudesl toexpandinghe global web of
multilateral rules to new policy-areas and isslie®rder to realise this latter aim, it is
important for the EU to act as a&ffective negotiatom the multilateral fora where
new global treaties and institutions are initiatad drafted. This is particularly

critical in instances when the EU seeks to play tbhee of a “champion of



multilateralism” (Barroso, 2004) by promoting newliilateral initiatives vis-a-vis
other, less multilaterally-minded actors.

This article evaluates the EU’s performance in rtaéiral treaty negotiations. More
specifically, | ask how the institutional framewark the EU’'sCommon Foreign and
Security Policy (CFSP) affects the EU’s capacity to negotiate adffely in
multilateral settings: does the coordination of EBember state policies through CFSP
help or hinderthe EU’s stated aim of expanding the web of effectglobal
multilateral institutions?

Why is this question worth asking? On the surféice,now conventional association
of the EU’s common foreign policy with multilateissth could lead us to think that
the more EU members coordinate their policiesntibee multilateralism will result at

the global level. As one analyst puts it:

“When the Union speaks with one voice in bilatenainultilateral trade negotiations, it is a
powerful one, representing 350 million citizenshagt combined GDP roughly similar to that of
the United States. The Union could be as effedtiv@her policy areas if it wanted to, simply
by providing for a single representation.” (Camer2003: 119)

So why question this popular view? The impetus tlis study stems from an
intriguing body of research thdtias sought to point out the limitations of the
conventional wisdom, by showing how EU policy caoedion can complicate and
quite often obstruct the Union’ role as an effeetimternational negotiator (Jupille,
1999; Meunier, 2000, 2005). The central insighttlo®s literature is that policy
coordination in the EU is in fact not always helpfuwot from the perspective of EU
members and not with regard to the issues at stakéernational negotiations.

However, the applicability of these establishedoth@cal arguments to many
multilateral issues that the EU confronts todageserely limited by the exclusive
focus of existing studies on international tradel @nvironmental negotiations that

fall under “community competence”, that is, thestfiof the EU’s three institutional



“pillars”. Yet multilateralism as a policy objecavcuts across pillars. When EU
representatives talk about the EU’s commitment witifateralism, they often refer to
important issues such as non-proliferation or titerhational Criminal Court (ICC)
that are negotiated under the inter-governmensditutional framework of the CFSP
(European Union, 2003: 4; Solana 2004; 2005). is second pillar, the rules and
mechanism of policy coordination differ considesaldlom negotiations under
community competence. It is thus surprising thastumly has thus far systematically
investigated how the EU performs in multilateraatry negotiations under the CFSP
framework. While there is a lively theoretical debabout the dynamics of policy-
making under CFSP, this strand of literature hdsyabbeen linked to analyses of the
EU’s international negotiating performance.

This is the “missing link” that this study seeks goovide. Drawing on existing
arguments about the EU’s role as an internatioagbtiator as well as on competing
rationalist and constructivist theoretical argunseaibout policy-making under CFSP,
| develop a set of hypotheses about the impach®fGFSP on four “performance
indicators”: bargaining power vis-a-vis other astolikelihood of negotiation and
agreement, effect on the substance of outcomeswanters and losers among EU
member states. | test these hypotheses on threes cas multilateral treaty
negotiations under CFSP competence: the Anti-Pasohandmines Ban, the
International Criminal Court, and the verificatiprotocol to the Biological Weapons
Conventior:

Since | am particularly interested in evaluating tBU’'s ambition to act as a
“champion of multilateralism” vis-a-vis others,ddus specifically on cases in which

European proposals for new multilateral rules hae¢ with the opposition of another

! Cases were selected to cover different degreEf)qfolicy coordination under CFSP, as well as
different issue-areas.



important actor, the United States. Such conflater multilateral agreements have
frequently troubled the transatlantic partnership recent years (Daalder 2001;
Ikenberry 2003; Krause 2004; Risse 2003; Van Ouwen&003; 2004), and the
widely criticized “unilateralist” tendencies in UBreign policy constitute a crucial
reference point for the EU: if it wants to promatenultilateral world order, its main
counterpart in negotiating this order is the USthasglobal hegemah.

Empirically, my study combines insights from exagticase studies of CFSP decision-
making with new research on all cases. In additeoofficial sources and published
participant accounts, it is based on an extensvies of interviews with government
and NGO participants and observers of the diffenegotiations.

In summary, my study makes a theoretical as welkkrapirical contribution. At a
theoretical level, it links arguments about the £tBle as an international negotiator
to research on policy-making under CFSP. By evalgathe EU’s negotiating
performance under CFSP, it enables us to draw casopa with negotiations under
community competence and thus contributes to tlgeiag political debate about the
pros and cons of curbing intergovernmentalism at@ngthening community

competences in the CFSP.

2 As Scheipers and Sicurelli (2007) have shown,UBeconstitutes the “Other” in much of the EU’s
rhetorical self-representation as a “normative pé\®cheipers/Sicurelli, 2006).
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2 Theoretical framework
2.1 The EU as an international negotiator under Pillak
A distinct body of theoretical literature about the&)’s performance in negotiations

with “outside” actors has evolved only recently g&Fom/Stromvik, 2005; Jupille,
1999; Meerts, 2004; Meunier, 2000, 2005; Smith 20Q005). Among these
contributions, two stand out for tackling the issu@ particularly systematic manner:
the seminal studies by Jupille (1999) and Meur2&00, 2005) formulate and test a
set of detailed theoretical hypotheses about thEaanof EU policy coordination on
the outcomes of international environmental andenaegotiations, respectively.
Since both of these areas are dealt with in thesHlsst pillar, it is important to
briefly recall the institutional rules that govethe EU’s role as international
negotiator in this sphere of community competehaticle 300 of the Treaty of Nice
regulates the roles of the Council and Commission dll international treaty
negotiations under the first pilla’A number of other articles specify the policy area
in which the communityas a first pillar negotiating competence and the @pple
voting rules in each area — unanimity or qualifiedjority voting (QMV)?> As a rule,
the same voting rules that apply to EU-internaliglen-making on an issue also
apply to EU decisions in international negotiationsthis issue. In summary, in areas
of community competence, EU member states have kdigaton to formulate
common negotiating positions, on the basis of eithanimity or majority voting,

which are represented by the Commission vis-a-tisracountrie$.

% For a detailed overview of legal provisions areitimplementation, see e.g. Delreux (2006).

* The Commission negotiates on behalf of the EUunder directions from the Council, which also
has the final say about the ratification of negetisagreements.

® Relevant provisions include Article 111 on finaal@nd monetary policy, Article 113 on the
international trade policy, Article 166 oasearch policyArticle174 on environmental policy, Article

181 ondevelopment cooperation, and Article 310 on associagreements.

® Note that in some areas, such as environmentatypadhe EU’s negotiating competence is not
exclusive as member states retain the right to negotiatepandently alongside the community. Here,
the duty to coordinate only applies to the “comnypiart” of the negotiation (Delreux, 2006; 242).
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How does the coordination of EU member state pdicinder this framework affect
the EU’s performance as an international negottatdupille’s and Meunier's
theoretical frameworks offer a range of proposgiowhich link EU policy
coordination to different dependent variables ttat be thought of as “performance
indicators”: the EU’s bargaining power vis-a-vishet actors; the likelihood of
initiating and successfully concluding an interoatil negotiation on a given issue;
the “reformist” or “conservative” character of th@ernational negotiation outcome;
and the distribution of “winners” and “losers” wiiththe EU’

In the analytical context of my study, it is impaont to note that the impact of EU
policy coordination on these performance variabtiffers according to the
substantive orientation of EU poliaglative to other actors. As Meunier argues, a
“reformist” EU advocating more ambitious interna@ rules than its counterparts
faces different constraints than a conservative d8gking to block other actors’
reform initiatives. As my specific interest is iramsatlantic conflicts where the EU
acts as a reformist “champion of multilateralismyill focus here on summarizing
only those propositions that apply to a reformistiegotiator.

A first important argument about the performance oéformist EU negotiator is that
coordination doesot make a difference to negotiation outcome if decisnaking at
the international level is based on unanimity. In this case, the E£tbnservative
opponent can dictate the bottom line, and neitherBU’s bargaining power nor the
substance of the outcome are affected by whetheotdeU members coordinate their

policies (Jupille, 1999: 414; Meunier: 11%7).

These complex but quite common “mixed agreememts; laowever, ignored by existing theoretical
models of external negotiations under pillar 1,akhiocus on coordination under Article 300.

" Despite the two authors’ slightly different anadgt focus and choice of variables, there are broad
overlaps between their arguments that allow mebagse their frameworks in this section.

8 In contrast to Jupille, Meunier’s study focusesbdateral negotiations where agreement is by
definition always unanimous.



If international decision-making is by majority uag, however, EU coordinatiocan
affect the EU’s performance. First, ifsargaining poweris strengthened by
coordination because a common EU position carriesitgr (voting) weight than
different uncoordinated member state positionsi(l@[3999: 415).

Second, thelikelihood of initiating and successfully concluding a mulidial
negotiation on a given issue is rather reduced BycBordination. If EU-internal
decision-making is by unanimity, a single consemweaEU member can effectively
prevent all other EU members from advocating tHierneist international positions
that they would have pursued as “free agents” amdthus block any international
negotiations on the issue (Jupille, 1999: 415; Mer2000: 117). If, however, the
EU manages to agree on a reformist position, thismake it too inflexible to come
to any agreement at all with its more conservadpponent (Jupille, 1999: 415).
Third, the effect of coordination on teabstance of multilateral outcomeéspends on
the EU’s internal voting rules. Unanimity gives servative members a veto, as
argued above, and thus makes international outcanmes conservative than they
would have been otherwise. Majority voting, by cast, creates a reformist bias at
the international level, as conservative EU memlsees forced to take a more
reformist stance than they would have taken witlvoairdination (Jupille, 1999: 415).
Lastly, these insights imply that the EU’s negatigtperformance will be evaluated
differently by conservative and reformist EU mensheReformists benefit from
coordination under EU QMV and conservatives undg¢muBanimity.

In summary, policy coordination under pillar 1 ordffects the performance of a
reformist EU negotiator if international decisioraking is based on majority voting.
In this case, coordination increases the EU’s hamgg power but lowers the

likelihood of initiating and concluding a multilaté negotiation. Depending on EU



internal voting rules, it can create a conservabveeformist bias for international

outcomes and benefit reformists or conservativéisimvthe EU.

2.2 Extending the framework to negotiations under CFSP
In adapting existing theoretical propositions tternational negotiations under the

EU’s second pillar, the CFSP, we need to amendiicefindamental assumptions
that underlie Jupille’s and Meunier's frameworksheT first and most critical
difference between negotiations in both pillarghat under CFSP, member states
have an option buto obligationto coordinate their positions. Second, if theyase

to coordinate in a particular negotiation, commansifions can only be adopted
unanimously in line with CFSP rules of decision-makin@hese rules imply that
each individual EU member holds a veto both oveetiwédr or not the EU should
coordinate and over the content of coordinated ti@gjty positions.

This change in underlying assumptions has profammalications for the impact of
coordination on the EU’s negotiating performancardue that if we extend existing
propositions about the EU as an international natgwtto issues that fall under the
CFSP framework, we shouldot expect coordination to have any — positive or
negative — impact on the EU’s negotiating perforoeatwVhy is this so?

Since coordination is not mandatory under CFSPhawe to establish, as a first step,
the conditions under which it is likely to occurs A general rule, we can expect that a
rational EU member state will only agree to cooatiénwhen it anticipates that this
will not diminish its chances of realising its praed outcome in the respective

multilateral negotiation. In the preceding sectiore, have seen that the coordination

*The three binding legal instruments of CFSP — Com@imategies, Joint Actions, and Common
Positions — are all adopted unanimously. The orbteption, which is not relevant to multilateralatg
negotiations, is the QMYV rule for decisions impletieg previously agreed Common Strategies (for
an overview, see Keukeleire/MacNaughtan, 2008: IA8- In addition to these formal instruments,
the EU also uses Presidency declarations and daesas well as position papers to state its common
views in the context of multilateral negotiatiolghile there are no treaty rules governing the dse o
these more informal diplomatic tools, they canroemployed against the will of a member state.
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of EU policy preferences under community competeara# unanimity rules can bias
international outcomes in a conservative direc@mu can thus disproportionately
benefit conservative EU member states. This suggestt under the CFSP, where
decision-making is unanimous but coordinatrat mandatory, reformists within the
EU will block coordination if it is expected to ghace such a conservative bias.
Coordination under CFSP will thus occur only ifldesnot disproportionately benefit
some member states over others. This is the cader uhree conditions: First, if
member state preferences on an issue/ergeto a large extent, no member will gain
an advantage over others through coordination. rf®cd decision-making is
unanimous at the international level, a reformistitas no influence on international
outcomes anyway. It is therefore not costly foorefist EU members to agree to a
lowest-common-denominator EU position, or for comagve members to agree to a
more reformist position. Third, the same holds wundeernational majority voting if
EU reformists or conservatives are in a clear maBonal minority and expect to be
outvoted anyway. These arguments about the liketihof EU coordination under
CFSP can be summarized in the following hypothesis:
H1: The coordination of member state policies inltitaieral negotiations under
CFSP is likely if

(a) EU member state preferences converge.

(b) international decision-making is based on unanimity

(c) reformists or conservatives are in a clear interaaal minority.
We now know under which conditions EU members &ely to coordinate their
positions in a multilateral negotiation under theSP framework. But how does
coordination, if it happens, affect the EU’s negbitig performance? The short

answer is that it does not.



First, in contrast to negotiations under pillar otee EU’sbargaining powemwill not

be boosted by coordination. As was argued abovenbee states will only agree to
coordinate if they are unlikely to affect intermmatal outcomes anyway (1b and 1c) or
if their preferences converge (1a). If their preferes converge on a reformist
position, the added voting power of the common Bditon will be the same as the
sum of uncoordinated member state positions.

Next, again in contrast to first pillar negotiatrthelikelihood of negotiating or
concluding a European-led reformist initiative sldonot be decreased by policy
coordination under CFSP. Conservative EU membanaataprevent EU reformists
from initiating an international negotiation, besauhe latter can always choose to do
so on an individual, uncoordinated basis. ConvgrsélEU members feel that a
coordinated EU position would prevent them fromaoding a desirable agreement
with other actors, they can opt out of coordinatimnshort, whenever member states
feel that coordination places too narrow constsaort their negotiating strategy, they
can opt out of it?

Concerning theeffect of coordination on the substance of intaoratl outcomesl
have argued above that if member state preferaticesye, reformists within the EU
would block any EU coordination that could introdua conservative bias into
international outcomes. If member state preferenoasergeon a reformist position,
however, coordinating them will not make internaiboutcomes more reformist than
they would have been otherwise. As a result, neitbaservatives nor reformists will

profit disproportionately from CFSP coordinationeWan hypothesize:

2 This does not rule out that EU members may fingéful to “tie their hands” through coordination
in some situations to increase the pressure opponent. However, this strategy is less crediblieun
CFSP than in first pillar negotiations.
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H2: The coordination of member state policies inltitatieral negotiations under
CFSP will not affect the EU’s negotiating perforrsancompared to uncoordinated

negotiations.

2.3 Relaxing rationalist assumptions
The argument as outlined thus far would lead uexigect that while member states

may coordinate their positions in second pillarategions under certain conditions,
this should neither improve nor worsen the EU’satieding performance. Yet this
extension of existing theoretical frameworks to tGBESP leaves one question
unanswered: Why should member states bother to riakée a cumbersome
coordination process if there is nothing to gaomfrit? In this section, | argue that we
can shed some light on this puzzle by relaxingr#tienalist assumptionanderlying
previous studies of the EU’s role as an internaiowegotiator.

The theoretical arguments developed by Jupille Biedinier with respect to first
pillar negotiations, which were extended above e CFSP, are based on the
assumption that EU member states are rationatydtiiaximizers pursuing their own
national interest on an issue in any particulartitatéral negotiation. These national
interests are independent of the interests of atiember states and are not assumed
to change in the process of coordination. Membate spreferences are aggregated
through a bargaining process governed by the foomastraints of the Treaty of Nice.
Under unanimity, the outcome will therefore necelsde the lowest common
denominator (LCD); under QMYV, it will represent thmajority’s view. In addition to
these rationalist assumptions about EU policy-n@gkiwhich Jupille and Meunier
share with other “intergovernmentalist” theoristé Buropean integration (e.g.
Moravcsik, 1993, 1998), their frameworks furtheswse that decision-making in

multilateral negotiations follow an analogous logle preferences of all participating
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states are fixed and are aggregated through bamgaim accordance with different
international decision-making rules.

These rationalist assumptions about EU-internal iabternational bargaining have
been challenged byconstructivist theorists. Broadly speaking, constructivist
approaches to international relations differ froatianalist approaches on two key
assumptions: First, they do not conceive actomrsfgsences as exogenously given, but
draw attention to social processes such as saaii@liz, learning, and persuasion that
can shape and change these preferences. Secontiptidhat actors’ choices do not
always reflect a rational cost-benefit calculus éma often guided by social norms of
appropriate conduct.

For the research question of this study, thesedbooastructivist assumptions have
implications at different levels. Regarding the EUinternal decision-making
procedures, constructivist perspectives on Europedegration (Checkel 2003;
Jorgensen 1997; Risse-Kappen 1996: 68-72; Sandh®fi8) suggest that member
state preferences cahangethrough participation in the EU policy-making pess —
through socialization, learning, and argumentatioand that CFSP decision-making
in particular is governed by certain informal norrtfee understanding that member
statesshouldseek to achieve common positions on key issuestendorm that all
should compromise to achieve this aim (Juncos/Pskapr2006; Smith, 2004: 185;
Tonra, 2003; Thomas, 2005: 15, 2009).

Similar arguments are made by constructivists wethard to multilateral negotiations
above the EU-level. A growing strand of literatinas sought to demonstrate that the
outcomes of multilateral negotiations are shapethash by arguing and persuasion
as by rational bargaining and that actors’ prefeesnchange in such processes (e.g.

Muller, 2004; Risse, 2000). Other scholars haveiedghat international negotiation
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processes are governed by both substantive anckdurad norms of fairness and
“appropriate” diplomatic conduct (Albin, 2001; We&ng001).

With regard to the specific research question o gaper, these arguments would
lead us to amend three key assumptions underlyiisgireg studies of the EU as an
international negotiator. First, if there is a pofwk social norm that EU member
states should seek to develop a common positidigypooordination under CFSP
may happereven ifsome member states perceive this as running aotmntkeir own
interests. The same social pressure will also mteseember states from defecting
from an agreed common position.

Second, if coordination occurs, its outcome wilt necessarily stand at the lowest
common denominator, despite the formal unanimite in CFSP. Both the social
norm of consensus-seeking within the EU and EUdnateprocesses of arguing and
persuasion can lead preference “outliers” to shétr policies toward the EU median.
In effect, these social pressures should produgefanmal majoritarianism.

Third, similar pressure may also be at work atititernational level. If processes of
arguing and norms of “give and take” consensusodipkcy are prevalent in
multilateral negotiating fora, the EU should prdfibm speaking with one voice not
only because this allows for vote-pooling but decause it increases its persuasive
power vis-a-vis other actors.

If we amend these three key assumptions as outhbede, this would lead us to
expect that the coordination of negotiating poasgiander CFSP is more likely and
has a greater effect on the EU’s negotiating perémce than suggested by a
rationalist perspective.

With regard to the likelihood of coordination, ctmstivist assumptions imply that

member states will coordinate their positions imegotiation under CFSRKot onlyif
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their preferences converge on a reformist positout,also if either conservative or
reformist member states are in a clear minorityitmos within the EU. In this case,
the outliers would be susceptible to the sociabguee of other member states not to
block the adoption of a common EU position and tventoward the EU median in a
search for consensus. In contrast to H1 based tamafist assumptions, we should
thus not expect coordination to depend on inteonativoting rules.
H3: The coordination of member state policies inltitatieral negotiations under
CFSP is likely if

(a) EU member state preferences converge.

(b) conservative or reformist member states have a ctegority in the EU.
A constructivist perspective also challenges thgomalist hypothesis that policy
coordination under the CFSP will not have any passibr negative impact on the
EU’s performance in multilateral negotiations.
The EU’s bargaining power should be increased bgrdination under CFSP,
regardless of international decision-making medrasi Since there is always a
possibility of using arguments and persuasion atititernational level, the EU will
have greater persuasive power by speaking with/oice.
The likelihood of negotiating and successfully concluding a Easwpled reformist
initiative, on the other hand, can be decrease@diigy coordination under CFSP,
according to the constructivist logic. Since nowhsonsensus-seeking within the EU
can amount to informal majoritarianism, a strongangy of conservative member
states within the EU can prevent individual ref@mmembers from initiating a
reformist multilateral initiative on their own. Lékvise, the social pressure not to
break with a once agreed reformist common posit&m prevent an agreement with

the EU’s conservative negotiating opponent.
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For similar reasons, constructivists would alsoestpcoordination under CFSP to
affect thesubstance of multilateral outcom&ue to the social pressure to coordinate,
conservative or reformist minorities within the EWill not necessarily block
coordination and will move toward the majority’sewi. Therefore, if there is a clear
reformist majority within the EU, this will make rtilateral outcomes more reformist
than without EU coordination. If there is a consgixe EU-internal majority, this will
create a conservative bids.

Lastly, it follows from the arguments advanced abtivat whoever is in a minority
position within the EU — reformists or conservasive will “lose” from coordination
under CFSP. However, an important caveat to thigpgsition is that EU-internal
arguing and consensus-seeking may lead outliasadertake a genuine re-evaluation
of their preferences. In this case, they would pogér perceive the resulting
outcomes as contrary to their national interessuim, we can hypothesize:

H4: The coordination of member state policies inltitaieral negotiations under
CFSP will

(a) increase the EU’s bargaining power.

(b) decrease the likelihood of an EU-led reform initiatif there is a majority of
conservative member states within the EU, and @dserehe likelihood of
agreement with the EU’s conservative negotiatingarent.

(c) make international outcomes more conservative @drehis a majority of
conservative member states within the EU and mefermist if there is a
reformist majority.

(d) benefit those member states which are in a majposition within the EU.

1 Again, this is independent of international demisimaking rules.
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3 Negotiating the Anti-Personnel Landmines Ban
3.1 The EU in the “Ottawa Process”
The 1997Convention on the Prohibition of the Use, StockpiliProduction, and

Transfer of Anti-Personnel Landmines and on Thastuction(Ottawa Convention)
is a case of weak EU policy coordination under CESP

The treaty was the result of a Canadian initiathreistrated with the slow progress of
attempts to restrict the use of anti-personnel mmader theConvention on Certain
Conventional Weapon&€CW), Canada proposed in 1996 to negotiate & baia on
the weapons among interested “like-minded stategiinvthe time frame of just one
year (Tomlin, 1998).

The EU was initially deeply divided on this proplheth on the unconventional like-
minded format of the “Ottawa Process” and on itiaal aim of a total ban on anti-
personnel mines. While a minority of small Europeauntries — led above all by
Austria — immediately supported the Ottawa Procdgssmajority led by France and
the UK was strongly opposed, favouring the alteweaUS proposal to negotiate the
issue in the Geneva-bas@bnference on Disarmame(E€D). In the course of the
year 1997, this balance gradually shifted, with t&@rmist “Ottawa camp” gaining
more and more ground. A critical turning point was pro-Ottawa and pro-ban move
of both France and the UK in the spring of 1997|ofeing left-wing election
victories in both countries (Long/Hindle, 1998: 28®, Long, 2002: 433-6).

Despite these realignments, the EU-internal diffees could never be bridged
through CFSP coordination mechanisms. Althoughntiiee ban question was soon

taken up as a CFSP issue and was repeatedly debabedCouncil working group on

12 The history of the mine ban negotiations is thejext of an extensive body of literature, which |
draw on in this section (e.g. Cameron et al., 189&;e, 1998; Rutherford, 2000; Short. 1999; Sigal,
2006). Particularly relevant to my question is Lengtudy of CFSP policy coordination on landmines
(2002), which does not focus on the EU’s perforneaincthe multilateral negotiations but nevertheless
provides important empirical details on the cooatin process on landmines.
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disarmament (CODUN), it proved impossible to agrgeeommon EU position either
in support of the Ottawa Process or in supporthef dlternative CD route. Neither
could the EU agree on common positions or strasefgiethe final negotiating session
of the Ottawa Process, which took place in OslSeptember 1997.

By the start of this final conference, Greece amdaRd were the only EU members
that still remained opposed to the process andhaine the EU majority was solidly in
the pro-camp™® However, one key playeoutside the EU now threatened to
undermine the quest for a total ban. The UnitedeSteeversed its earlier policy of
boycotting the Ottawa Process and decided to attemdslo Conference, but asked
for a number of special geographical and techrezakptions and transition periods
to be included in the treaty.EU reformists were thus faced with a choice ofiogt
holes in the proposed total ban or excluding apayer that could greatly boost the
credibility of the new treaty (Fehl, 2008: 266-70).

Despite daily EU coordination meetings during thdoOConference, the EU could
not agree on a common response to US demands. ®emeéers, notably Germany,
worked toward a compromise until the final hour,endas long-standing Ottawa
proponents such as Belgium and Austria remainedrisigent? In the end, the US
failed to gain a majority for its proposed amendteend as a result, did not join the
Ottawa Convention. By contrast, all EU members pk&@land signed up to the ban

treaty, which essentially reflected the reformision.

'3 n the Finnish case, the main concern was thetcgarability to protect its long border with Ruasi
For Greece, borders with the unstable Balkan regiere critical (Long/Hindle, 1998: 260-2).

14 US demands included an exception for US mine mig@tea, a redefinition of mines which would
exclude US “mixed mines” combining anti-tank andi-gersonnel mines, a nine year transition period,
and a clause permitting withdrawal in armed confl@n the development of the US position, see
especially Sigal (2006) and Wareham (1998).

'3 Interviews with Austrian and Belgian delegationmiers, 10 October 2007 and 28 June 2006, and
with a German NGO observer, 11 July 2006. Also see Magle04: 43.
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It was only after the Oslo Conference that the eed a formal “Joint Action” on
landmines in December 1997. However, this Jointokconly prohibited the transfer
and production of anti-personnel mines and fellrslod full-scale support for the

Ottawa Convention (Long, 2002: 436-7).

3.2 Evaluating rationalist and constructivist hypothese
What does the story of the EU’s involvement in @itawa Process tell us about the

validity of rationalist and constructivist hypotless on the impact of CFSP
coordination in multilateral negotiations?

Starting with competing hypotheses on likelihood of CFSP coordination, the lack
of a formal common EU position before the conclaosiof the multilateral
negotiations is well explained by rationalist argunts. Despite shifts in the reformist-
conservative balance, the preferences of EU mesth&rs never fully converged. In
addition, decision-making in the Ottawa Process lbyasajority voting, meaning that
conservative members could not hope to hide belid players outside the EU if
they agreed to a reformist EU position. Neither ldati have been “cheap” for EU
reformists to agree to a conservative EU positidthough reformists were initially a
minority at the international level, the self-s¢ies principle of the Ottawa Process —
open only to like-minded supporters of a total baguaranteed that they could not be
outvoted by conservative *“laggards”. Given this fprence distribution and
international institutional context, it is in lim@th rationalist predictions that member
states never agreed a common position on the Ottawmaess. As predicted,
conservative EU members blocked any proposals forpésitions endorsing the
Ottawa Process, while reformist EU members block#drts to throw the EU’s

collective weight behind the CD alternative (Lor@)2: 435).
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While the rationalist perspective accounts forldok of formal coordinated positions,
the constructivist hypothesis that CFSP coordimatan occur despite preference
divergence and that it will not necessarily prodac&west common denominator
outcome also receives a degresbport in the case of the mine ban treaty. Theg ver
fact that the multilateral mine ban treaty was tardusly discussed in the CODUN
and that EU delegations held coordination meetinlyging Ottawa Process
negotiating sessions testifies to member statedéerstanding that the Eshouldtry

to develop a common stance on this important isds¢.ong argues, the initiative for
the EU’s 1997 Joint Action on landmines was borhajwa strong feeling on the part
of the Luxembourg EU Presidency that “the EU a®l#ipal player could not afford
to have nothing to say regarding the Ottawa Pré¢essg, 2002: 436).

While this feeling was not strong enough to prodaceommon EU position during
the Oslo negotiations, it nevertheless creatediderable social pressure on “hold-
out” member states to shift toward a somewhat nharefriendly stance. Both the
eventual Greek decision to sign up to the Ottawav€ntion and the Finnish support
for the 1997 EU Joint Action are best explainedtbig informal EU consensus
pressure (Long, 2002.Moreover, the EU hold-outs took pains to maintistance
of constructive abstention (Long, 2002: 439). Sintey attended the Oslo
Conference only as “observers” and never voicenl tigections forcefully, delegates
felt that the EU “appeared more or less as oneinduthe decisive final round of

negotiations”

'® Note, however, that the EU-internal consensusspreson the Finnish and Greek hold-outs
coincided with the domestic pressure of the stitoagsnational NGO campaign to ban landmines and
with the broader “domino effect” of more and motates joining the Ottawa Process. These EU-
external social pressures are more important ite@ipg why EU member states began to shift to a
pro-ban stance at aarlier point in time, when ban proponents were still agrity within the EU.

" Interview with a Belgian delegation member, seterid.
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A constructivist argument about EU-internal cooadion norms can thus help to
explain why the EU managed to “paper over” itsnnét differences and to achieve at
least an appearance of unity at the Oslo Conferedeeertheless, there were clear
limits to this social pressure in the landminesec#s the earlier stages of negotiations,
when reformists were still an EU-internal minoritiae conservative majority could
not pressure or persuade reformists to soften thdical pro-ban stances. And even
when majorities had shifted and the pressure wabt@mnti-ban hold-outs, the latter
only agreed to a limited change of their positions.

Turning to the question of how CFSP coordinatideaéd the EU’s performance in
the mine ban negotiations, | again find strongedevce for rationalist arguments.
First, there is little indication that the EU’s e¢dmation efforts at Oslo substantially
strengthened itbargaining power either through vote-pooling or by making EU
positions more persuasive. Apart from Greece, bllrtBembers that supported the
reformist treaty would have done so even withoutdéldrdination. The EU’s ability
to speak “more or less” with one voice also faitedconvince the US and other
conservative opponents to shift their stances.

Next, the constructivist prediction that CFSP camaition will decrease thigkelihood

of initiating a negotiation or of achieving agreemwith the opponent receives only
weak support in the landmines case. As expectedrdtipnalists, the initial
conservative majority within the EU could not prev&U reformists from taking lead
roles in new Ottawa initiative. Neither did EU cdmation efforts at Oslo prevent
Germany from drafting and promoting a special “afinte the treaty that could have
facilitated agreement with the U%And yet, some European diplomats still felt that

in the final instance, EU coordination mechanism@nbined with strong NGOs

'8 Discussions on the annex were never publicizedatmiknown from NGO reports (Alt, 1997).
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lobbying against “watering down” the ban treatyd donstrain Germany and other
proponents of compromise to an extent. In an EUtimgeconvened to discuss a
possible last-minute agreement with the US, Belgmade it clear to other member
states that it would not budge. According to thdgi@ delegate, “once other EU
members saw that Belgium would go ahead, no-omedalsed to compromise for fear
of the public pressure"®

This observation also suggests that contrary teonalist hypotheses, CFSP
coordination efforts made thlmubstantive outcomef the overall multilateral process
more reformist than it might have been otherwisel &@mat CFSP coordination
benefited the EU-internal (reformigt)ajority over the conservative minority.
Summarizing the preceding analysis, we can condhdethe rationalist perspective
accounts well for many aspects of the EU’s rolethe multilateral mine ban
negotiations. The EU’s failure to agree on a fore@mhmon position as well as the
high flexibility of both conservative and reformish pursuing their preferred
strategies at the multilateral level are in linghmationalist predictions. However,
constructivist arguments also receive a limitedreegf support. They can explain
better than rationalist propositions why the EUomfally achieved a relatively
unified appearance at Oslo, which made agreemeht twve conservative US more

difficult and thus contributed to the reformist coine.

19 |Interview with a Belgian delegation member, sete i
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4  Negotiating the International Criminal Court
4.1 The EU in the ICC negotiations
The International Criminal Court, established if©20n The Hague to prosecute the

gravest crimes against humankind, was the subfeptatracted negotiations and of
an at times acrimonious transatlantic contrové?tdy.the course of this conflict, the
EU was able to achieve a more and more unifiedcetémough CFSP coordination
mechanisms.

While the call for an ICC dates back to the aftetmaf World War |, serious
negotiations did not get off the ground until aftee end of the Cold War. Following
a 1989 initiative by Trinidad and Tobago to revilie idea, the UN International Law
Commission (ILC) produced a draft ICC statute whiads subjected to complex and
extended negotiations and eventually agreed aplardatic conference in Rome in
1998. During these negotiations, a split emergetvden defenders of the rather
conservative ILC draft statute — which tied the rtsyurisdiction to a constraining
set of preconditions and accorded special privBegethe permanent members of the
UN Security Council — and a growing group of “lik@nded states” seeking to
broaden the court’s jurisdiction and to strengthsnndependence from the Security
Council (Benedetti/Washburn, 1999; Kirsch/Robinszi0)?2).

In this conflict, the EU found itself divided agaiAs permanent Security Council
members, France and the UK were aligned with theirdfe conservative camp,
whereas the vast majority of EU members, led byr@ery, held “like-minded” views.
Although the UK joined the like-minded group shyitlefore the Rome Conference,
the EU was again unable to enter the final rounahegotiations with a common

position. While the EU made several general statésnm support of an effective

%0 For overviews and analyses of the ICC negotiatiwstheir prehistory, see e.g. Arsanjani, 1999;
Benedetti/Washburn, 1999; Cassese et al. (200elH¢ al. 1999; Kaul, 1998; Kirsch/Holmes, 1998;
Lee, 1999. On the EU’s role and the transatlardidlict, see Deittelhoff/Burkard, 2005;
Groenleer/Van Schaik, 2007; Thomas 2005.
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court during the negotiations and held daily comation meetings at Rome, it was
unable to reach agreement on the most contestaedsisthe preconditions for ICC
jurisdiction, the role of the Security Council, atioe independence of the ICC
prosecutor (Deitelhoff/Burkard 2005: 19-21).

As in the landmines negotiations, the reformistedikinded group at the Rome
Conference was faced with a choice of making facheng concessions on these
sticking points or creating a court without the goiph of the United States and other
weighty players in the conservative group. Andrathe landmines case, all attempts
at a compromise eventually failed. The final conmpisee package tabled by the
Conference Chairman, while incorporating many saeds against political abuse of
the court, failed to satisfy key US demands, prongpthe United States to vote
against the ICC statute at the end of the confer@rerance, in contrast, reversed its
stance at the last minute and — having succeedetsanting a temporary “opt-out”
clause on war crimes into the statute — joinedéisé of the EU in voting for the court
(Kirsch/Robinson, 2002: 85).

The French volte-face enabled the EU to take a mumte unified stance on the ICC
in the aftermath of the Rome Conference. In a seoke Common Positions and
“Action Plans” adopted between 2001 and 2004, thet affirmed its support for
the new court and detailed its plans to promote @&nbership vis-a-vis countries
outside the EU? CFSP coordination mechanisms — including a new $Gi@yroup of
the Council's COJUR working group on internatiorlalv — were also used

successfully to formulate common responses to iassef new US challenges to the

%1 For a detailed overview of the final compromisee 8.g. Arsanjani, 1999; Kirsch/Holmes, 1998. On
the development and background of the US positiea,e.g. Scharf, 1999; Scheffer, 1999;
Sewall/Kaysen, 2000; Wedgwood, 1999.

22 Council Common Positions on the International @mahCourt, 11 June 2001 (2001/443/CFSP), 20
June 2002 (2002/474/CFSP) and 16 June 2003 (2008/B&P);Action Plan to Follow-up on the
Common Position on the ICC, 15 May 2002 and 24 laiyr2004.
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ICC. The Bush administration’s withdrawal of Clints earlier signature of the ICC
Statute and the passage of the “American ServicdreenProtection Act” (ASPA) by
the US Congress in May and June 2002 were bothlypdticized in statements and
letters by the EU Presidency as well as in EU Cib@unclusions

Most remarkable, however, was the EU’s respondéSaequests for bilateral “non-
surrender agreement$”In June 2002, the Bush administration began tacauh
countries worldwide, including its European alliegth the proposal to conclude such
bilateral agreements, which would oblige both garthot to surrender each others’
citizens to the ICC. Initially, reactions withinghieU were divided: While Britain and
Italy indicated their willingness to enter negabas with the US, other EU members,
notably Germany, strongly rejected the requeste@eer/Van Schaik 2007: 976-83;
Thomas, 2005: 29-46). Despite this vast differeocepinions, the EU was able to
negotiate a consensus position on non-surrendeeeagnts through CFSP
coordination mechanisnfd The September 2002 EU Council Conclusions rejected
the US-proposed agreements as incompatible with|@@ statute, but allowed
member states to conclude narrower agreementsngeeset of criterid® However,
none of the then 15 EU members ever concluded suwhbre limited agreement. The

US bilateral agreement campaign was thus effegtieduffed in Europé’

3 Declaration by the EU on the Position of the U@amls the International Criminal Court, Brussels
and Madrid, 13 May 2002; General Affairs Counciltbé EU, Conclusions of 17 June 2002; Joint
letter by the EU Presidency and Commission to tBeQdngress (Houseand Senate Appropriations
Conferees)President Clinton had signed the Rome Statute iceBwer 2000 before leaving office
despite continued reservations. The ASPA legistatiothorized the US President to use all necessary
means necessary to protect US personnel from I@GeRution, including cutbacks in military and
economic aid (Johansen, 2006).

24 With regard to this episode, | draw on Thomasailetl case study of CFSP decision-making on
bilateral non-surrender agreements (2005).

%5 For details on these negotiations, see espedialiynas, 2005.

% permissible agreements should oblige signatasigsdsecute crimes domestically (“no impunity”),
should not protect the nationals of ICC statesiga(tno reciprocity”) and should only cover US
nationals “sent” in an official capacity (Human Rig Watch 2003).

*"The EU also promoted its Guidelines — which werenfalised and thus upgrade in a revised
Common Position in 2003, vis-a-vis diplomatic dech&s and as part of its enlargement process. As a
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4.2 Evaluating rationalist and constructivist hypothese
In the case of the ICC, rationalist and construstiftypotheses about the likelihood

and impact of CFSP coordination can be tested om dvfferent stages of the
negotiations and the ensuing transatlantic contsyve

The EU’s role in the negotiations over the ICC watappears to be in line with
rationalist predictions at first sight. In spite afstrong reformist majority within the
EU, the French and initially also UK conservativ@nees prevented the adoption of a
common position under CFSP until after the Romef€ence. As in the landmines
case, the ICC negotiations were governed by mgjoating rules, meaning that EU
conservatives could not rely on countries outsieeEU to block reformist proposals.
Conversely, EU reformists stood good chances disieg their aims through the
growing cross-regional coalition of like-mindedtstg making it too costly for them
to agree to a lowest-common denominator EU position

However, the rationalist perspective does notthellwhole story. As in the landmines
case, ongoing EU consultations during negotiatidihsstrate member states’
understanding that the EWhould strive to develop a common position. More
importantly, there was widespread agreement amgoigndats and observers that the
British and French “conversions” to the like-mindegmp — which were much more
central to the outcome of the multilateral negairatthan the Finnish and Greek
positions on landmines — were heavily influencedehrinternal consensus pressure.
In the words of a French delegate, the other EU begswere “very unhappy that we
did not allow them to have an EU position”. Frerild membership meant that the
pressure on France was even higher than on thélu&:way, the US did not have as

many problems with other EU countries because & simply clear that they would

result, only one candidate country which later deckto the EU, Romania, and four other European
countries concluded the US-proposed agreementse{bedfif/Burkard, 2005: 24; Johansen, 2006: 315,
Thomas, 2005: 34).
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not help. But they were very dismayed with 48 The same pressure was also felt by
the British. According to a UK delegate, “[t]herere times when the atmosphere in
the EU consultations was so heated that any mavartbthe Americans was seen as
somehow treachery toward the European catise.”

Of course, the UK and French shifts were also edlab domestic developments in
the aftermath of left-wing election victori&Smaking it difficult to pinpoint the exact
causal weight of the EU consensus pressure. Acugrth French delegates, the
various safeguards inserted into the statute,qudatly the last minute compromise
on a war-crimes opt-out, essentially fulfilled &y French demand$ suggesting
that the eventual agreement of all EU member statethe Rome Statute did not go
beyond the lowest common denominator. However, Rrench opt-out proposal,
described as a mere “fig leave” by NGO observEralready represented a step down
from France’s earlier “head-on opposition” to theire initiative It is unlikely that
France would have adopted such a cautious stratdbg absence of EU pressure.
The account of EU consultations given by a Brittipblomat also lends greater
support to constructivist arguments about normafwessure and argumentative

processes than to a rationalist concept of die-hardaining:

“We did, as time went on, attach importance to deselopment of discussions within the
European Union, bearing in mind particularly tha eld the Presidency for the first half of the
year and indeed the Conference. [...] We all had gpodunity to absorb points of view of

others as well as put in our own, and our policg adjusted accordingly as time went éh”.

In summary, the rationalist perspective can explaenEU’s failure to agree a formal

common position prior to the Rome Conference, bils fto capture the important

%8 |Interview, 23 June 2006.

2 Interview with a British delegation member, 2 Retby 2007.

% |Interview with a French delegation member, 1 Nolven2007.

%! Interviews with French delegation members, sees®8 and 30.

%2 Interview Bill Pace, Convenor of the NGO Coalitifam the ICC, 6 March 2007.
% Interview with a French delegation member, see @6t

* Interview, see note 29.
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EU-internal dynamics that led to the eventual ages® of all EU members to the
Statute of Rome.

The second phase of the ICC controversy, the ttiamsia conflict over bilateral
immunity agreements, lends even stronger suppanstructivist arguments. Given
that some EU members were initially willing to asuoodate US requests, their
agreement to the Presidency Conclusions rejechiegUS-proposed agreements is
puzzling for rationalists. As Thomas shows in hesailed study of CFSP coordination
on bilateral immunity agreements, the SeptembeR”2B0 Guidelines were not a
lowest-common denominator agreement, but a hardesarmpromise only grudgingly
accepted by the UK and other “Atlanticists” undeg tombined pressure of other EU
members and public opinion (Thomas, 2005: 29-4@yntany in particular sought to
pressure the UK by leaking information on the Etéinal negotiation and by
publishing its own “supportive interpretation” ohet EU compromise. Only a
constructivist perspective can account for the E¢immmon stance on the bilateral
agreements question.

How do rationalist and constructivist propositidiase in predicting the impact of
CFSP coordination on the EU’s negotiating perforoeéhWith regard to the ICC
Statute negotiations, the evidence suggests tHatarwith constructivist predictions,
CFSP coordination efforts — even short of a fore@hmon position — did make a
difference to the outcome of negotiations. Firee EU’s bargaining powerwas
strengthened. Although there was no official vateling, EU pressure was important
in winning British and French support for reformmmtoposals. Without these two
critical players on board, it would have been difft, if not impossible, to push
through the ambitious “final package” as it was rdually agreed, against

conservative opposition. Furthermore, CFSP cootidinaalso visibly narrowed the

27



chances of agreemeniith conservatives outside the BUThis was most apparent in
the US attempt to promote a new compromise packdgey days before the end of
the Rome Conference with the help of other P-5 neesm France and the UK

reached an agreement with the US on the contertssohew proposal at a late-night
private meeting in the Russian embassy. Yet thagdat hard to sustain their support
for the package in the following EU coordinationetieg, where the proposal was
attacked particularly by Germany (Kaul, 1998: 561Me US delegation leader was

exasperated by the experience:

“They [France and the UK] were straddling — theyreverith us on Wednesday night, but once
you took them into the EU setting, they became Ednivers, not P-5. It was easier for them to
come back to us on Thursday evening and say: Seaylid not get the EU on board [...]. They
can then walk away knowing that they have rejoitiedEU group. That is just good politics for
them, to be part of the EU and not to confrontrést of the EU over this, and at the end of the
day they stand with the EU, not with the P35.”

As a result of these EU-internal dynamics descréigalve, the outcome of the overall
multilateral negotiation — the Rome Statute — waguably more reformist than it

would have been without CFSP coordination, bemeditthe EU-internal reformist

majority over the conservative minority.

Similar conclusions hold for the impact of CFSP rdiration in the bilateral conflict

with the US over non-surrender agreements. Thedowated EU position clearly

prevented the UK and other countries that wouldehlagen willing to consider US

requests from reaching an agreement with the U®.tDuhis lack of a final bilateral

agreement, we cannot draw inferences about thecingdaCFSP coordination on EU
bargaining power or on the substance of internati@utcomes from this episode.
However, it is clear that EU conservatives lost aefbrmists benefited from

coordination.

% Note that given the long-standing EU-internal refist majority, neither rationalists nor
constructivists would expect EU coordination tovare EU reformists fronmitiating a reformist
multilateral negotiation.

% On these final P-5 compromise proposals, seekesp, 1998 .

37 Interview with David Scheffer, US delegation legdeMarch 2007.
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Summarizing the preceding analysis, we can condhdeconstructivist hypotheses
can explain the EU role in the ICC negotiations #reltransatlantic controversy over
the ICC better than rationalist arguments. While tationalist perspective explains
the lack of a formal common position until afterettRome Conference, the
constructivist view better captures the informahaiyics than contributed to the
French and UK position shifts at the end of thefe@nce and made agreement with
the US more difficult, and it explains why the Egr@ed on a common response to

the US quest for bilateral non-surrender agreements

5 Negotiating Biological Weapons verification
5.1 The EU in the BWC Protocol negotiations
In the negotiations over a verification protocotie Biological Weapons Convention

(BWC) that took place in Geneva in the years of4t2001, the EU was able to
develop a highly unified stance through CFSP coatibn mechanisms. The BWC
had been plagued by enforcement problems ever siaceception in 1972, yet
during the Cold War, member states could not agmemore than voluntary
confidence building measures to prevent and detflectdestine biological warfare
programmes. Only in 1994, the so-called “Ad Hoc @Yo was tasked with
negotiating a binding compliance protocdl.

There was broad agreement about the three cenlleakpof the future verification
regime: declarations of commercial and military ilfaes capable of producing
bioweapons, on-site visits to check the accuraayecfarations, and investigations in
case of suspected violations. Yet beyond this mahioonsensus, negotiating parties
were split about the specific rules governing eathhese elements. While issues

such as export control and technical cooperatidgtegiWestern states against the

3 0On early efforts to strengthen the Convention hedhistory of the BWC Protocol negotiations, see
Dando, 2002; Hunger, 2005; Leitenberg, 2004; littled, 2005, Sims, 2001.
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Non-Aligned Movement, other questions pertaining tioe intrusiveness of
verification measures caused deep rifts also wittén'Western Group®

Among the EU members, Sweden, the Netherlands mrghiticular the UK were
committed advocates of intrusive verification, whitcluded low thresholds for
declaring facilities and starting investigations asll as the proposal to check
declarations through routine visits to randomlyestdd facilities’ Most other EU
members were less active in the negotiations bllingiito support the reformist
vision. However, a minority of sceptics — France atove all Germany — initially
feared that such intrusive measures would placeoa heavy burden on their
pharmaceutical and biotech industries. Accordind@tibish diplomats, Germany up
until the late 1990s was particularly “hostile”ttee idea of routine visits-

Despite these initially strong internal disagreetagthe EU was able to develop a
unified stance in support of an intrusive protodbrough continued internal
negotiations and discussions. As in other multidt@egotiations under CFSP, the
EU sought to develop a common approach in the aeteCouncil working group,
CODUN, and held daily coordination meetings duritte Ad Hoc Group’s
negotiating sessions in Geneva (Feakes, 25023t unlike in the landmines and ICC
cases, it was successful in agreeing two formal i@om Positions on the BWC
Protocol negotiations in 1998 and 1989n addition, a sub-group of technical experts

within CODUN drafted a total of 14 working and dission papers that set out the

¥ n line with the traditional structure of Genevaskd arms control negotiations, states met in three
distinct groups — Western, Eastern, and Non-Alighed coordinate their positions.

0 For details of state positions and negotiationthese proposals, see Littlewood, 2005: 65-137.
“!Interview, 15 January 2007.

“2 |nterview with a Belgian delegate, 28 June 2006.

“3 Council Common Position relating to progress towaadegally binding Protocol to strengthen
compliance with the Biological and Toxin Weaponsi@ntion (BTWC) and the intensification of
work in the Ad Hoc Group to that end, 4 March 1988uncil Common Position relating to progress
towards a legally binding Protocol to strengthempbance with the Biological and Toxin Weapons
Convention (BTWC), and with a view to the succelkssfumpletion of substantive work in tiiel Hoc
Group by the end of 1999, 17 March 1999.
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EU’s proposals in great detail and were submittethe Ad Hoc Group on behalf of
the EU. In contrast to other negotiations, the EBAt Hoc Group papers did not
circumnavigate the key political sticking pointsarcularly important was a July
1996 discussion paper detailing proposals for asbprocess of routine visits.

If the new-found unity of the EU made it they “dng force” of an intrusive
verification protocol (Meier, 2001a), this broughincreasingly into conflict with the
much more conservative position of the United Staéhe US had even stronger
reservations than the Germans against routines\asit, in addition, sought to raise
the thresholds for declaring military facilities carfor launching investigation®,
Although it was all but isolated within the West&noup, most of its demands found
their way into the final “Composite Text” of the d®ocol tabled by the Ad Hoc
Group’s Chairman in March 2001. With regard to defions and investigations, the
Chairman’s draft exactly followed US proposals. Aaithough it did include routine
visits, these were severely weakened by non-inteuaccess rights for inspectors and
lengthy notification periods, failing to meet théJ'B criteria for robust visits as
formulated in 1996. The EU was clearly disappoiritetl endorsed the compromise
text, noting that it did not “meet all EU expectais” (Rissanen 2001). Arms control
experts went even further in their criticism, depig the “dilution” of the verification
regime (Borrie, 2006: 19) and dismissing it as ntbre-tourism” (Meier, 2001b).

But the worst was yet to come. When the Chairmdmsited his draft, a new US
administration had just come to office, but had teetdefine its policy on BWC

verification. When the policy review was completeds months later, the verdict was

“4 European Union Discussion Paper regarding shditenaon-challenge visits, Working Paper
submitted by Ireland on behalf of the European dnid July 1996 (BWC/AD HOC GROUP/WP.67).
“5 The US sought to restrict declarations of biodegeresearch laboratories to the largest faciliigy
and insisted that investigations be triggered byna-consuming “green light” procedure (Littlewood,
2005: 71-2, 126-7). For discussions of US policyttmnBWC Protocol, see Dando, 2002; Leitenberg
2004.
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damning. At the August 2001 Ad Hoc Group sessiof, representative John Bolton
rejected not only the Composite Text, but declahedwhole approach of developing
a legally binding verification protocol as faileldh the administration’s view, such a
protocol did not offer sufficient security gains twmtweigh the risk to sensitive
commercial and national security informatitin.

In response to the US announcement, some cousti@sas South Africa indicated
their willingness to carry on with negotiatioA5The EU, by contrast, quickly
dismissed this option, instead signalling interedhe “alternative proposals” that the
US promised to submit shortly (Hunger, 2005: 189ithin the EU, only Sweden and
the Netherlands had sympathy for the idea of aueesffort, but did not express this
stance publicly® The US rejection thus effectively buried the seyear effort to

devise a BWC verification regime.

5.2 Evaluating rationalist and constructivist hypothese
Which theoretical perspective can account besth®EU’s role in the BWC Protocol

negotiations? The first step in the analysis, eatahg rationalist and constructivist
hypotheses on thikelihood of CFSP coordination, is complicated by the féuett t

both perspectives would predict coordination in BBWC case. From a rationalist
viewpoint, the EU’s successful coordination effarts be explained by the fact that
the Ad Hoc Group negotiations were governed byr@tstinanimity rule. It was

therefore cost-free for conservative EU membeesttd accept a more reformist EU
position if they could rely on laggards outside El¢ — and the US in particular — to

veto the most intrusive proposals. According t@astructivist argument, the German

% For a discussion the Protocol’s flaws from a UBpective, see Moodie (2001) and Ward (2004).
" Interview with a South African delegate, 4 OctoB@67.
8 Interviews with Swedish and Dutch delegation memsb23 April and 22 August 2007.
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acceptance of a relatively reformist EU positiom ¢& explained by the normative
consensus pressure exerted within the CFSP context.

While both hypotheses are plausible on the surfacdpser look at the negotiating
process lends more support to the constructivest/vFirst, the evidence suggests that
Germany was under pressure from fellow EU membetdmblock the development
of a reformist EU position. According to a Britidiplomat, the initial lack of German
support for routine inspections was seen as “gbofplem in the European context”,

and was therefore repeatedly raised at ministtnel *°

While the gradual softening
of the German opposition to visits was also helpgdalks held between the German
governments and German industry representativegjdfielopment of the first formal
EU Common Paosition, initiated by the British EU $tdency, catalyzed and cemented
this shift. On paper, the Common Position was aekiwcommon denominator
compromise, as it was short and lacked the specB&t out in the earlier EU
discussion paper on visits. Nevertheless, it ctutetl a clear political signal in
support of intrusive visits. According to a UK dphat, “the EU Common Position
was used by the UK to enforce EU unity and to getn@any on board regarding
visits”.>® The second Common Position was agreed under threadBeEU Presidency,
making it more difficult for Germany to articulagedivergent national view.

If EU-internal consensus pressure contributed tonwmg German support for
intrusive visits, it is still conceivable that Geany was hoping to “hide” behind the
US or other laggards outside the EU. Yet therédtle Bvidence for this interpretation.
When Germany consented to a detailed EU discugmper on robust routine visits

in 1996, it was still too early be certain thatdbgroposals would be vetoed by others

outside the EU. According to a German negotiat@rn@ny was still not “completely

“Interview, see note 41.
*0 |nterview, see note 41.
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convinced” of the visits concept after the EU coampise, but would have been
willing to accept intrusive provisions. A more inmfamt German concern was to
ensure that all major players on the pharmaceugicdl biotechnology market would
be part of an intrusive protocol, so that the bardkdeclarations and visits would not
cause German companies a competitive disadvantage.

With regard to the impact of CFSP coordinationto® EU’s negotiating performance,
| find stronger, but not exclusive evidence foligahlist arguments. First, if we take
the Composite Text — the compromise draft closest hegotiation outcome — as a
yardstick, the EU’sbargaining powerwas very limited despite its ability to speak
with one voice. In line with rationalist predictenthe US and other laggards were
able to dictate the bottom line in the consensisethadd Hoc Group negotiations.
Nevertheless, the fact that the EU scored at laastinor success in inserting the
concept of routine visits into the text, as welli@sperformance on less politically
sensitive points, was arguably helped by its udiBéance. A UK diplomat observed
that in the later Ad Hoc Group sessions, “as weagoEU position on something, as
distinct from a national position, suddenly, in thegotiations, the US would come
along.”*? A Swedish diplomat concurred: “The only way tosbstronger partner with
the US was through agreement in the BY)”.

With regard to thdikelihood of negotiation and agreemetttere is no indication that
CFSP coordination constrained member states’ gicatiexibility to a point where it
prevented either a European-led reformist initetor an agreement with the EU’s

conservative opponents. Although both UK and USodnats complained about the

*! Interview with a German delegation member, 12 2096.This concern was fed by earlier German
experiences with inspections under the Chemicalptes Conventions, which had strongly affected
German companies but which the US had declineddep for its own companies (Interviews with
German and British delegation members; Littlewd@)5: 100).

*2 |Interview, see note 41.

%3 Interview, telephone, see note 48.
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inflexibility of the EU in amending its internallagreed positions? individual
member states were able to pursue compromisetivétgat different stages of the
negotiations. Germany, for instance, submitted raportant compromise paper on
routine visits which was still in line with the atively vague 1999 EU Common
Position but represented a step back from the EB3%6 discussion paper and did not
have broad support within the EU (Littlewood, 20a®1). But even the formal
Common Position was thrown overboard after the adhiStates’ rejection of the
Protocol when the UK attempted, in secret talksl heith US and South African
representatives, to redraft the whole Protocol #&mkk the controversial visits
completely out of the text. While the Common Posittbecame a problem” in these
last-minute negotiation?’ it was not the EU but the United States’ unwilliegs to
reengage that led to their failure.

If CFSP coordination did thus not obstruct agreemth the US, it did not prevent
the most reformist EU countries from going beyohd EU consensus either. Both
Sweden and the Netherlands became part of a cegesaal coalition of like-minded
states that formulated the most far-reaching praigatroughout the Ad Hoc Group
negotiations, although they were “sometimes caédi within the EU for joining the
cross-group coalition®® The social pressure of the EU majority on the firomners
was a somewhat stronger factor in the aftermaththef US rejection. Although
Sweden and the Netherlands sympathized with a eesffart, they felt pressured not

to pursue such a rescue effort independently. 8wedish delegate recounts:

“[A]t this point it was so important for the EU tave a common view, it was not up to Sweden
or anyone else to have their own view. [...] Theresvg® strong pressure to have an EU
consensus [...] — one didn't want this kind of disiass. [...] Sweden, instead of being able to

> Interviews with US delegation members, 13 and B4d1 2007, see note 41.
% Interviews with UK, South African and Dutch deléga members, see notes 41, 47, 48.
%% Interview with a Dutch delegation member, see d@e

35



work with some of the friends of the conventionelilkustralia, New Zealand, or Canada,
couldn’t really do much because we were in the ELJ.[>’

While these observations lend some support to ngotstist arguments, it is
nevertheless implausible that CFSP coordinatiomately made a real difference to
the outcome. European diplomats widely agree thexetwere just too few countries
outside the like-minded group that were open tdinaed negotiation2®

Turning to the third and fourth aspect of the CESRipact, its effect on negotiating
outcomes and the distribution of winners and losethin the EU, there is again
some limited support for constructivist argumenés was argued above, EU
coordination helped to shift the Composite textansomewhat more reformist
direction and thus benefited reformists within 88 more than conservatives, as
constructivists would expect. And yet, the EU’s ihoated stance could not prevent
the ultimate failure of the entire BWC Protocol oggtion. In the face of the
categorical US rejection of the Protocol, CFSP doation did not make a difference
to the outcome, in line with rationalist predictson

In conclusion, the track record of rationalist amehstructivist predictions is mixed in
the BWC Protocol case. While constructivism prosidemore plausible explanation
of the EU’s successful policy coordination in thetBcol negotiations, the limited
impact of CFSP coordination on the multilateral oteagjion outcome lends more
support to the rationalist view. While CFSP cooation helped the EU to exert a
modest influence on the Composite Text and thusefiied EU reformists, this
positive effect was clearly constrained by US ojtpms and the consensus rules of

the multilateral negotiating forum.

> Interview, see note 48.
%8 Interviews with German, Dutch, Swedish, and UKedakion members, see notes 41, 48, 51.
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6 Conclusion
The key finding that emerges from the precedindyaisis that a simple extension of

existing rationalist theoretical frameworks is ifisient to capture the EU’s role in
multilateral treaty negotiations under CFSP. As dvén shown, constructivist
arguments about normative consensus pressure gach@ntative processes can shed
light both on the occurrence of CFSP coordinatiod an its effect on the EU’s
negotiating performance in the three multilateragatiations studied in this paper.
My analysis also shows, however, that the relaéixplanatory power of rationalist
and constructivist hypotheseswvariable Rather than a black and white picture, the
analysis shows a complex and changing mix of istdsased bargaining and
normative dynamics.

With regard to the likelihood of EU policy coordtian in multilateral negotiations
falling under the CFSP, | find partial evidencelb@dr rationalist and constructivist
arguments. As would be expected by rationaliste, @imalysis shows that it is
extremely difficult for the EU to agree onfarmal coordinated position if member
state preferences diverge. Common Positions priorpdssible to achieve both in the
landmines and (initial) ICC negotiations, and thed’€€ Common Positions in the
BWC Protocol negotiations were rather short anétddcspecifics. And yet, | found
evidence that CFSP mechanisms generated consigersdtial pressure on
conservative “hold-out” countries within the EU attais helped to produce a degree
of coordinatiorbelowthe level of formal Common Positions. This norwatilynamic
was strongest in the ICC case, as it contributetdd-rench and UK position shifts in
the negotiations on the Rome Statute and, after cRawen allowed the EU to
formulate a common response to US requests forebdimmunity agreements. In
the BWC case, the EU achieved a consensus oniugrugrification measures which

went clearly beyond a lowest common denominattipalh this was not formalized
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in a binding Common Position. In the landmines caseial pressure was also at
work but ultimately not strong enough to produck EU agreement on a common
negotiating position.

Given this variable strength of normative consermmsassure, more research is needed
to understand the conditions under which CFSP @oatidn can or cannot overcome
EU-internal divisions. The simplest explanation Vdobe that all depends on the
respectivantensityof preferences, on the part of both the majonitgt the hold-outs.
Another possibility is that EU internal consensegking takedime, which could
explain why it worked better in the seven year BW&gotiation than within the tight
schedule of the Ottawa Process.

With regard to the impact of CFSP coordinationto® EU’s negotiating performance,
findings on rationalist and constructivist hypotlesagain vary across cases. The
constructivist argument that CFSP coordination cake a difference to the EU’s
performance receives most support in the ICC chisge, EU coordination was
critical in shifting British and French positionadathus paved the way to the final
reformist outcome of the negotiation. British arérich efforts to find a compromise
with the US were clearly constrained by EU coortiorapressure, and on the whole
EU reformists benefited from coordination. In theotother cases, the evidence is
more mixed. In the BWC negotiations, the EU’s #pilio speak with one voice
somewhat improved its bargaining power and thus emtd treaty draft more
reformist that it might have been otherwise. In thedmines case, coordination
pressure complicated efforts by individual EU mersh® find a compromise with
the US, equally contributing to the reformist out@ And yet in both cases, this
impact of CFSP coordination had clear limitatio@anservative and reformist EU

members retained a high degree of flexibility imquing their preferred positions and
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strategies. The US, as the EU’s conservative nagogi opponent, was unmoved
even by coordinated EU positions and in the BWCecagas able to dictate the
bottom line of the overall negotiation.

The case of the BWC Protocol suggests that CFSRiic@dion is less likely to have
an impact on the final outcome in a multilaterahtext where negotiations are based
on unanimity. Yet this cannot explain differencevieen the ICC and landmines
negotiations, both governed by majority rules otisien-making. Again, further
research is needed to clarify the scope conditibms both rationalist and
constructivist hypotheses.

One last interesting finding is that where CFSPrdmation did have an impact on
the EU’s negotiating performance, it was exclusivel the direction of a more
reformist — and not more conservative — outcomez @uossible explanation for this
observation could be that the EU’s strong rhetbrocenmitment to multilateralism
makes it easy for reformist majorities to put pueeson conservative hold-outs, but
more difficult for conservative majorities to hdd@ck vanguards seeking to promote
more ambitious multilateral rules. Such an explamatwhich remains to be tested by
additional case studies, reinforces the generatlusion of this paper: The causal
relationship between CFSP coordination mechanismistiae EU’s performance in
multilateral negotiations is a complex one thamas sufficiently captured by simple

rationalist frameworks of two-level bargaining.
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